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W.P. No.18421/2015

22.03.2016

Shri D.K. Dixit, Advocate for the petitioner.


Shri Amit Seth, Govt. Advocate for the respondents/State.


Heard counsel for the parties.


The principal argument in this petition is two-fold. The first argument is that the condition specified in the Notification dated 21.10.2015 is unreasonable and         self-contradictory. On the one hand, the petitioner is entitled to retain stock to the extent of one-twelfth of the quantum of processing output of the petitioner in one year prior to 31.03.2015 and, at the same time, it has been restricted to not exceeding 4000 quintals. That limit is far below the processing capacity of the  petitioner at any given point of time. 


As regards this contention, we find force in the argument of the respondents that the said stipulation has been further relaxed by notification issued on 26.11.2015. It postulates that in addition to the maximum stock of whole pulse and splited pulse provided under notification dated 21.10.2015, the producer would be entitled to keep stock of the said goods upto milling capacity for seven days of the concerned producer. This relaxation takes care of the apprehension of the processors/producers. It is not the case of the petitioner that his producing capacity is more than 4000 quintals per day, to be worried about deficiency of stock for processing and milling activity. The purpose underlying for limiting the stock quantity, is to secure the larger public interest and to control the spiraling rise in price of such goods which are indisputably notified as essential commodity.


In our opinion, therefore, the condition specified in notification dated 21.10.2015 is neither unreasonable, unjust nor irrational.


We, however, prima facie find force in the argument of the petitioner that before issuing the notification dated 21.10.2015 and 26.11.2015, as the case may be, the State Authorities were obliged to take prior concurrence of the Central Government in that behalf, as predicated in notification dated 09.06.1978 – which notification has been conspicuously noted in the notification issued on 17.10.2015 by the Central Government, in furtherance of which notification dated 21.10.2015 and 26.11.2015 respectively  have been issued by the State Government. 


From the scheme of Section 5 of the Essential Commodities Act, 1955, no doubt, the Central Government can delegate its power to the State Government in the manner prescribed therein. In exercise of that power, the Central Government issued notification on 09.06.1978, which explicitly provides for seeking prior concurrence of the Central Government in respect of any matter specified in clauses (a), (c) and (f) or in regard to distribution or disposal of foodstuffs to places outside the State or in regard to regulation of transport of any foodstuff, under the said clause (c), the State Government shall also obtain the prior concurrence of the Central Government.


It is not in dispute that the subject matter in notification dated 21.10.2015 and 26.11.2015 issued by the State Government, is ascribable to clause (f) of sub-section (2) of Section 3 of the Act. For which, prior concurrence of the Central Government ought to have been obtained.


Counsel for the respondents-State has relied on Annexure R-3  appended to the reply-affidavit to contend that the Central Government vide said notification dated 21.10.2015 has already granted prior concurrence. Assuming that the impugned notification dated 21.10.2015 has been issued immediately after the concurrence given by the Central Government on 21.10.2015, it would fulfill the requirement of prior concurrence, but, there is nothing to indicate as to whether such prior concurrence was taken also in respect of notification issued on 26.11.2015.


Counsel for the petitioner submits that there is no contemporaneous record to indicate that communication dated 21.10.2015 Annexure R-3 to the reply-affidavit was issued before the notification dated 21.10.2015 issued by the State Government. The respondents are free to place that information on record. If so, that communication, at best, can be considered as ex post facto concurrence given by the Central Government, which is not permissible in law. 


The respondents must explain this position and also as to whether prior concurrence was given by the Central Government before issuance of notification dated 26.11.2015. The notification dated 26.11.2015  in fact enhances the quantity of stock to be maintained by the producer which must enure to the benefit of petitioner. It may not be in the interest of petitioner to get the said notification set aside, assuming that prior concurrence is not available on record of the Central Government. If that notification is set aside for non compliance of requirement of prior concurrence of the Central Government, the petitioner will be left with the dispensation provided in the Notification dated 21.10.2015 in which case, twin conditions will come into play and apply to the producer. 


These are all matters which will have to be considered after the respondents file further reply-affidavit.


Counsel for the petitioner submits that he would be relying on one more notification governing the stock to be maintained, specific to pulses issued by the Central Government and that the notification issued by the State Government runs counter to that arrangement.


List on 13th April, 2016.


Further reply be filed by the State before 11th April, 2016.

(A. M. Khanwilkar)

          (Sanjay Yadav)
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